TP
i

8/11/60

Memorandum No. 71{1960)}
Subject: Study No. 33 - Survival of Causes of Action

The Recommendation on Survival of Causes of Action herewith is pre-
sented to the Commission for final approval prior to printing the Recom-
mendation snd Study. This Recommendation and Study is scheduled to be
printed after the August meeting of the Commission. A copy of the
Recommendation {including the proposed legislation) is attached as
Exhibit I. Revisions in the Recommendation proposed by the staff for

approval by the Commissicn are shown by strike-out and underscoring.

Background.
The Commission has not yet received an official report on thie

recommendation from the State Bar altbough 1t was sent to the Bar on
July 31, 1959. However, the Commission has received and considered an
informal interim report from the State Bar Committee on Administration
of Justice. Alsc, representatives of the Commission have met with
representatives of the State Rar Committee to discuss the recommendation.
Certain technical changes vere suggested‘in the informal report and at
the meeting; these changes have either previously been accepted or
rejected by the Commission or vill be considered in this memorandum.

The informsl interim report and meeting also disclosed that there
is & disagreement between the Commisslon and the State Bar Committee on
two baslc pollcy questions:

(1) The form of the statute -- the Commission recommends a compre-

hensive survival statute covering every type of cause of action save for
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those covered by specific snd general exceptions; the State Bar
Comnittee prefers a statute amending existing law to state specifically
those ceuses of action thet do not now survive but which will survive
under the proposed legislation.

(2) The reccmmendetion of the Commissiocn to allow recovery of
damages for pain, suffering, embarrassment, humilistion and the like
guffered by a decedent.

After considering the informsl report of the State Bar Committee,
the Commission reaffirmed its position on the two basiec differences
between the Commiszsion and the Committee. An interim report by
the State Bar Committee was then submitted to the Board of
Governors bringing these two basic differences between the
Commission and the Committee to the Beard's attention and requesting
instructions from the Board with respect thereto. The Board considered
the informal report but decilded not to take any action on it. It seems
unlikely that the State Bar Commitiee will change its vlews either now
or after the Committee's final report is submitted to the Board of
Governors. We have no indication as to what position the Board of
Governors of the State Bar will teke on thils recommendation.

Attached as Fxhibit II is a list of statutes that was prepared by
the Committee on Administration of Justice as a part of its research on
the effect of the comprehensive survival statute recommended by the
Commission. This list is included here for your information and con-

gideration in connection with tne Commigsion's proposed leglslation.



Matters to be considered before Recommendation is approved for printing.

The following matters should be considered before the Recommendation
is approved for printing:

1. "The State Bar Committee objects %o Frobate Code Section TOT as
revised by the Commission. The text of the revised section is set out
below. The Commiesion's revisions are indicated by strike-out and
underscoring.

707. All claims arising upon contract, whether they are
due, not due, or contingent, and all claims for funeral expenses
and all claims [fer-damages-fer-physieal-injuries-cr-death-er
iaaury-te—pregerty-er-aetiens] provided for in [Seetion-5F4-of
$hig-eedey) Section 573 of the Probate Code must be filed or
presented within the time Timited in the notice or as extended
by the provisions of Section 702 of this ccde; and any claim
not so filed or presented is barred forever, . . .

The State Bar Comuittee is concerned that the proposed revision of
Section 707 will require the filing of numerous claims that are not
presently required to be filed. The Commission previously considered
this point and determined that it was not the intent of the Commission
to reguire the filing of additional claims; in proposing the reviglion
to Section 707 the Commission merely jntended to make a technicel,
conforming amendment, At the time the Cormission considered the point
raised by the State Bar, the Commission agreed to defer action pending
receipt of a suggested revision of Section TOT from the State Bar
Committee. No such revision has been received. It appears unlikely
that one will be submitted in view of the full agenda of the State
Bar Committee.

The following revision of Section TOT is suggested as a substitute

for the presently proposed revision to thie section:




707. All claims arising upon contract, whether they are
due, not due, or contingent, and a1l claims for funeral expenses
and all claims for damages for [physieak] injuries to or death
of & person or injury to property [ep-aeticns-provided-for-in
Secbion-57i-ef-this-eede], and all claims against the executor
ar administrator of any testator or intestate who in his life-
time has wasted, destroyed, taken or carried awey or converted
to his own use, the Erogerty'of another perscn or committed any
trespass on the real property of another person, must be filed
or presented within the time limited in the notice or &s
extended by the provisions of Section T02 of this code; and any
claim not so filed or presented is barred forever, . . . -«

The language inserted is substantially that of Section 574 of the Prcobate
Code and is necéssary because the repeal of Section 574 is recommended by
the Commission. The word "physicel" is deleted because not only physical
injuries to the person but also other injuries to the person {such as pain,
suffering, ete.) will survive under new Sectlon 573.

2, The Commission has previously approved the frinciple that the
proposed legislation be made applicable to any cause or right of action
that survives where the cause or right of action arose before, tut death
occurred_after, the effective date of the act.

The following effective date provision -- Section 8 of the proposed
bill -~ is submitted for Commission conslderation:

SEC. 8. This act applies to all causes or rights of action
heretofore or hereafter arising but nothing in this act shall be
deemed to revive any cause or right of action that has been lost
by reason of the death of any perscn rrior to the effective date
of this act.

If the above section ig approved, the Commission may wish to add a
statement in the recommendation concerning the application of the propesed
legislation to causes of action existing on the effective date of the act.

The following parsgraph has been inserted in the recommendation set out

in Exhibit I:
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5. A provision is included in the proposed legislation
to provide that e cause or right of actiom survives where the
cause or right of action arises before, but the death occurs
after, the effective date of the proposed legislation.

When the Commission previously considered a provision of this type,
a question was raised as to whether such a provigion would be constitutional.
16 €.J.8. Constituticnal Law § 264 states:
An act providing for the survival of actions on the death of a
party in cases where, under the previous law, such sctions
abeted, even though mede appliceble to a cause of action already
pending, or merely accrued, prior to its passage, is constitu-
tional as applied to cases in which the death of a party occurs
after the passage of the act; but it is beyond the power of the
legislature to revive an action vwhich has abated prior to the
passage of the statute. (citations omitted)
A somewhat similar problem arcse when Section 956 of the Civil Code --
the 1949 survival statute -~ was enacted without an effective date provisicn.

In Lebkicher v. Crosby, 123 Cel. App.2d 631 (1954) end Smith v. Finley, 112

Cal. App.2d 599 (1952), it was held that where Civil Code Section 956
(providing for survival of actions for personal injuries) was in effect
on the date of the tort feasor's death, the cause of action survived even
though the section was not in effect on the date of the accident causing
the injury. In neither case, however, did the court discuss the question
of the constituticnality of this application of the statute.

3., The office of the Legislative Counsel suggested three revisions
in the form of the proposed legislation. See Exhibit III. Two of these
suggestions have been incorporated in the draft bill; one suggestion has
not -- i.e., the suggestion that the word "as" be added to the last
paragraph of smended Section 573 so that it would read "ag if his death

had not preceded.”



4. Page 10 of the recommendation is substantially revised in Exhibit
I. The revisions delete references to actions for alimony and separate
maintenance as being actions the purpose of which is "defeated or rendered
useless" by the husband's {or wife's) death.

5. Other revisions have been made in the recommendation set out in
Exhibit I. These revisions are indicated by underscoring and strike-out.

Respectfully submitted,

John B. DeMoully
Executive Secretary
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EXHIBIT I

RECOMMENDATION OF CALIFORNLA LAW REVISION
COMMISSION

Relating to Survival of Actions

Background

Under the cormmon ilaw and the earlier survival statutes in most
Jurisdictions causes of action based on physical injury to the perscn or
on damage to intangible personal or property interests, such as reputation,
privacy and the like, did not survive the death of either party. This
appeared to be the law in California until 1946, when the California Supreme

gourt decided Hunt v. Authier. This and several succeeding decisions of the

California courts involved the construction of Probete Code Section 574,
which desals in terms only with the survival of actions for loss or damage
to "property." These cases interpreted Section 57k as providing for the
survival of causes of action not only for injuries to tangible property but
alzo for physical injury to the person end for injuries to intangible
personal cp property interests, at least to the extent that the injured
party sustained an out-of-pocket pecuniary loss as a result therecf, which
they held to be an injury to his "estate.”

In 1949 the legislature enacted Civil Code Section 956 which
specifically provides for the survival of causes of action arising out of
wrongs resulting in physical injury to the person btat limits to some extent
the damages which may be recovered. 4t the same time Probate Code Section
574 was amended to provide tnat it does not apply to "an action founded

upon a wrong resulting in physical injury or death of any persen." It
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appears to have been the intention of those sponsoring this legislation to

limit the effect of Hunt v. iuthier and succeeding cases by confining the

survival of scticns for injuries to the person to those based on physical
injuries, as provided in Civil Code Section g56.

The opinion in a recent District goyrts Of ippeal decision indicates,
however, that the courts may hold that while Probate Code Section 5Th as

construed in Bunt v. Authier is no longer applicable to cases involving

physical injuries to the person, it continues to have the effect of
providing for the survival of all other causes of action for wrongs %o the
person or to property if and to the extent that they result in pecuniary
iogs to the plaintiff. Since it Is not clear whether Section 574 will be so
construed, the Californie law with regard to the survival of causes of action
{8 in an uncertain and unsetisfactory state, particularly with regard to
such actions &s malicious prosecuticn, abuse or maliclcus use of process,
false imprisonment, invaslion of the right of privacy, libel, slander

and the inptentionar inflieticn of emotlonsl distress. These

sctions clearly de not survive under Civil Ccde Section 996

but they may survive under Probste Code Secticn 57h to the extent that -~
the plaintiff has incurred a pecuniary loss. Because of these uncertainties
the California lLaw Revision Commission was authorized and directed to
undertake e study to determine whether the law in respect of survivability

of tort actions should be revised.

Wnat Tort Actions Should Survive

The Commission has concluded that with certain specific exceptions

discussed below all tort causes of actior should survive the death of either

-Da



party, whether the cause of action iz based on injury to tangible property,
on phycical injury to the person or on injury to intangible perscnal or
property intercsts.

When a parson dies soclety and thus the lew is faced with the
problem of what disposition should be made of the various valusble eccromic
rignts which he held at his death and, converssly, the various claims and
obligations which existed against him. any of verious solutions to this
problem might have been adopted. 'The general answer which has in fact
evolved hag been that most valuable rights held by a decedent at the time
of his deeth, whether they be rights in specific tangible property or claims
against oihers, pass to his estate or heirs and may be exercised or enforced
in much the same menner as if he were yet living. Conversely, his sstate is
hald answerable for most valid claims which exlisted against him. In effect,
the estate and thus the heirs and devisees stand in the shoes ¢of the
decedent. Historieally, the most important exception to this principle has
been that some tcrt causes of action do nct survive. The Commission believes
thet no substantial basis exists for distinguishing those relatively few
tort actions which éo not now survive from the majority whnich do. The
failure of these actions to survive at common law appears to rest in large
part on nething more than the contirmed appiication of the ancient maxim
that "personal actions die with the person."l This maxim merely states a
largely meaningless conclusion, has no compelling wisdom on its face, is of
obscure origin, and appears to be of questionable application to modern
conditions.

The Comnission iz not persuaded by erguments which have been made

against the survival of such actions as actions for libesl, slander and

1. fictio personalis moritur cum persons.
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invasion of the rizht of privacy based on the allegedly speculative and
noncompensatory naiure of the damages imrolved. Even if these arguments were
sound, they aypear to be more properly relevant To the gquestion of whether
suck ceuses of actlion should exist at all than to the question of whether
they should survive. The Commission believes that so long a5 these actions

do exist they should survive.

Limjtation on Damages

Tho Law Revision Commission has concluded that if e ceuse of action
survives it necessarily follows that the same damages siculd oe recoverable
by or against the personal representative as could have been recovered had
the decedent iived, except where some special and subgtantial resson exicts
for limiting recovery. The Commission therefore makes the following

recomendations:

The provisions in the iGh9 survival legislation which limit damsges
recoverable by the personal represeniative of a decedent to those which ne
sustaiped or incurred prior to his death should be continued. When a persch
having a cause of action dies, all the demages he sustained ag the result of
the injury from wnich his cause of action arose have in fact occurred and can
be asceptained. It would be anomalous to award his estate ir addition to
such damages such prospective damages as & trier of fact, speculating as to
his probavle life span, presumsbly would nave awerdad had he survived until
judgment . Moreover, such a reccvery would in many instances largely duplicate
damages recoverable under the wrongful death statute.

Although the 194¢ legisieticn doces not expressly =20 provide, the
faiifornia courts have Leld trat punitive or exemplary damages or penaltle
wmay not be recovered eseinst the estate of a deceased wrongdoer,
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This limiteticn saculd be continued. Such damages sre, 1o effect,

g form of civil punishient of the wrengdolirg defendsant. When such =
Zefendant is dececse’ awerding exerplary demeees agsinst his estate cannct
serve thilis purpose and merely resulte in 2 windfzil jor the plazatiff or
vhe plaintiff's costate.

The provision in the 1249 legislation that the right to recover
punitive or exemplary damages is extinguished oy the death of the injured
party should not be centimued. There are no valid reasons for this
limitation. True, such damages are in a sense s windfall to the plaintiff's
heirs or devisees, but since Chese Jemages are not compensatory in nature,
they would have constituted o windfall to the decedent as weli. The object
of awarding such damages bein: Lo punish the wrongdoer, it would be
particlariy inspproprizte to permit him to escape such punishment in a
cage in which he killed rather than only injured his vietim.

The provision in the 1940 survival legislation that damages may not
be allowed to the estate of ihe decessed plaintiff for "pain, surfering or

[

disfigurement” should also be discontinued. Ome reason advanced in suppert
of this limitation is that the victim's death and consequent Inability to
testify renders it difficult and speculative to awerd damages for such
highiy personal. injuries. The Cormission believes, hcwever, that while it
may be mere difficult to establish the amount of damages in such & case

the victim's death should not automatically preciude recovery. Cther
competent testimony relating to the decedent's pein, suffering or disfigure-
meht will be available in meny cases. The argument has also been made that

the purpose of awarding such damages is to compensate the victim for pain

and suffering which he himself has sustained and that when he is dead the
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object of such damages is lost and his heirs receive a windfall. This
argument suggests that the primary reason for providing for survival of
actions is to compensate the survivcrs for & lces to or diminution in the
expectancy which they had in the decedent's estate. The Commission does
not agree. Causes of action should survive because they exist and could
have been enforced by or sgainst the decedent and because if they do not
survive the death of 2 victim produces a windfall for the wrongdoer. Under
this view it is inconsistent tc disallow elements of dameges intended to
compensate the decedent for his injury merely because of the fortultous
intervention of the death of 2ither party.

Some have also adverted to the speculative and uncertein nature of
damages for pain, suffering, mental anpuish and the like as an argunent
against permitting them to survive. But these considerations would appear
to be more relevant to +the question of permitting such damages to Dbe
recovered at all rather than to their survival. Moreover, not to permit
survival of such elements of damage would substantially undermine the
effect of the proposed new survival statute insofar &s it purports to
provide for the survival of such causes of action ag these for false
imprisonment, malicious prosecution, invasion of the right of privacy and
the intentional infliction of emotional distress. Very often little
pecuniary loss cen be shown in such cases, the only really important
element of damage involved being the emberragsment, humiliation and cther

mental anguish respulting to the plaintiff.

Proposed Legislation

To affectuate the foregoing reccmmendations the Cormission recommends
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that both (ivil Code Section 556 and Probate Code Section 5T4 be repealed
ani thet a comprzshensive new survival statute be enacted as Probate Code
Section 5?3.2 {See proposed legislative bill following this recommendsa-
tion.) The following points should be noted with respect to this
recommended legislation:

1. It provides, with specific exceptiocns, for the survival of all
causes of action. The Commission attempted originally to draft a statute
limited to effectuating Zts view that all tort causes of action should
survive, but encountered great difficulty in attempting to draft technically
accurate and satisfactory languege to accamplish this more limited objective.
Legislation limited to "ceuses of action in tort,"” would create problems
because there simply is not a satisfactory definition of the meaning and
scope of the term "fort." Moreover, such language would raise questions as
to whether actions arising from breaches of trust and purely statutory

"sounding in tor:,” were included. $Similar gquestions

actions, whether or not
would arise if a statute of limited scope were written in other terms. The
Commission therefore recommends the enactment of a broad and incliusive
provision, with specified exceptions which are discussed below, for the
following reasons:

(&) A comprehensive survival stetute would have the advantage of

simplicity and clarity by eliminating difficult guestions of construction

which would result from the use of mere restrictive languege.

2. Although it involves another departure from the 1949 legislation, putiing
the new comprehensive survival statute in the Probate Code would appear
to be logical. The original survival legislation was placed there,
Probate Code §§ 573, 57h. Survival legislation is located in analogous
parts of the statutory law of cther states. N.Y. Decedent Estate Law,
Sec. 118, 119, 120; Smith-Furd Ann. St. {Illinois) ch 3 (Probate Act)
Sec. L9L; Ariz. Rev. St., 1956, Sec. 1h-L77.
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{b) Such a statute is sound in theory since, with the excepiion
of certain specific kinds of actions discussed below, there does not appear
to be any rational basis upon which to deternine that scme actions should
survive while others do not.

{2} A comprehensive survival statute wvould make little or no
substantive change in the present law with respect to survival of non-tort
causes of action. The Commission's study of the present law has shown that
actions based on contract, quasi-contract, trusts, actions to recover
possession of property or tc establish an interest therein, and most

statutory actions already survive.3

3. Causes of scticn based on contract, guasi contract or judgments have
long survived at common law; 1 Cal. Jur.2d 90; Trosser, Law of Torts
2 (24 ed. 1955); Feuston, Salmond on Torts 1k {12th ed. 1957). Actions
for breach of trust, aithough tecinicelly based on neither "tort" or
“contract" have been held to survive under Frobate Code Section 57k:
Fields v. Michael, 91 Cal. App.2d kL3, 205 P.2a 402 (1949); in addition,
there appears to be some authority that equity did not recognize the
maxim that personal actions die with the person and that actions for
breaches of trust would survive even in ithe absence of statute: see
Evans, Survivel of Tcrt Claims, 29 Mich.L.Rev. 969, o7h {1931); see also
Robinson v. Tower, 95 Neb. 198, 145 w.w. 38 (191k); 1 ¢.J.5. 182.
It should slsc be pointed out that Section 95k of the Civil Code provides:

A thning in action, arising cut of the viclation of a right
of property, or out of an oblipation, may be transferred by
the owner. Upon the death of the owner it passes to his
personal representatives, except where, in the cases provided
in the Ccde of Civil Procedure, it passesg to his devisees or
successor in office.

Under the above Zection it has been held that the right tc contest a
will survives: DUstate of Field, 38 Cal.2d 251, 238 P.2d 578 (1951});
see also Estate of Beaker, 170 Cal. 578, 150 Pac. 989 (1915). As to
statutory actions, note that Civil Code Section 956 expressly applies
to actions arising out of a statute; see alse Rideaux v. Torgrimson,
12 Cal. 2a 633, 86 P.2d 826 (1939) (Workmens Compensation}; Stockton
Morris Plan Co. v. Carpenter, 18 Cal App.2d 205, 63 F.2d 859 (1936)
{Unlawful Detainer). As tc actions tc recover property or to
establish an interest therein, see Sanders v. Allen, 83 Cal. App.2d
362, 188 P.2d 760 (1948) (unlawful eviction); Swartfager v. Vells,
53 Cal. App.2d 522, 128 P.2d 128 (1942) (quiet title)}; Stockton
Morris Plan Co. v. Cerpenter, 18 Cal. App.2d 205, 63 P.2d 859 (1937)
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Fooinoie 3 continued
(unlawful dotainer); lMonterey County wv. Cushing, 83 Cal. 507, 23 Pac. 700
(2870) (eminent domain); Barrett v. Birge, 50 Cal. 655 (1875
(ejcctment). See also, Bank of fmerice v. O'Shields, 128 Cal.
ipp-2d 212, 275 P.2d 153 (1954)(quiet title action by executor);
King v. Wilson, 96 Cal. App.2d 212, 215 P.2d 50 (1950){action by
zstate to recover possession of property); Chase v. Leiter, 96

Cal. App.2d 439, 215 P.2d 756 (1950} (declaratory judgment action
by executor).



2. The recommended legislation expressly excepts certain actions
from the broad rule of survival which it would establish. The princiypal
exception is of actions "the purpose of which is defeated or rendered

useless by the death of elther party." This language 1s taken from the

g,
Connecticut survival statute.3 [ bueh-aetiens] It would include, for

example, an action exclusively for the purpose of compelling a remainder-
man to restere possession of property toe a life tenant now deceased, or
an action to enjoin a perscn now deceased from pursuing an illegsl course
of action. [It-weuld-aise-inelude-metions-fer~diverse-and-alimeny~-Lwhich-
de-net-ReW- gurvived- s+nes-al snoRy-ERy-Ee-avearded-only-in-conjunesisn-with
a-diveree-aetion- and-by-speeifie- stptntory-provisiep-in~califernin-marriage
ig-antematieally-terminated-ky-deathy -~ Hor-would-an-aetion-for-sesarate
MerA%eRaRee-gurvive~under- the-propased- statutes -bedng-4in-effeck-an-aesien
for-the-gpeeific-enforeement-of-the-obligntion-for- cuppert-arising-eut
ef-she-parviage-relniionshins~tRhis-aetion-wenid-be-"defented-av-rendered
uselesal-by-the-husbandte-Lor-wifelsgd-death=)

It is, the Commission believes, less clear whether actions for alimony

seperele maintenence andg to caforce statutory oblizations for the support

o minor child, [#sskewy-meskewy] cr parent or adult child For *he period

r
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3.{continued)
{(unlawful detainer); Monterey County v. Cushing, 83 Cal. 507, 23
Pac. T00 (1890} (eminent domain); Rarrett v. Birge, 50 Cal. 655 (1875)
(ejectment). BSee slso, Bank of America v. O'Shields, 128 Cal. App.2d
212, 275 P.2d 153 {1954){quiet title action by executor}; King v.
Wilson, 96 Cel. App.2d 212, 215 P.2d 50 {1950)}{action by estate to
recover possession of property); Chase v. Leiter, 96 Cal. App.2d 439,
215 P.2d 756 {1950)(declaratory judgment action by executor).

3a. Conn. Gen. Stat. 1958, Sec. 52-599.
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following the decedent's death would be "defeated or rendered useless"

by the death of the person on whom the obligation rests. Nor is the
present law clear as to whether there is now an obligetion on the part of
a decedent's estete for support to be furnished after his death to a minor

child, parent or adult child. There are California decisions holding that

at least where provision for child support is made in a separate mainten-
ance or divorce decree the obligation survives against the estate of the
deceased perent for the pericd following his death.u There is also
language in some other cases indicating that such an obligation maey
exist even in the absence of such a decree.” The Commission believes
that it would be unwise in connection with this proposed legislation
either to impose new liabilities for support after death on decedents'
estates or to relieve such estates from liabilities which may presently
exist. It has, therefore, drafted the proposed new survival statute in
such a way as to preserve the status quo in this regard by providing
that it does not create any right of action against an estate not other-

wise existing for the support, maintenance, educetion, aid or care of any

person furnished or to be furnished after the decedent's death.6

4. Taylor v. George, 3L Cal.2d 552, 212 P.2d 505 (1949); Newman v, Burwell,
216 Cal. 608, 15 P.2d 511 (1932); Estate of Smith,200 Cal. 654, 25k Pac,
567 (1927).

5. Myers v. Harrington, 70 Cal. App. 680, 234 Pac. 412 (1925).

6. Tt should be pointed out that Civil Code Section 205 provides that if
a parent chargeable with the support of a child dies, failing to
provide for its support and leaving it chargesble to the County or in
8 State institution to be cared for at State expense, the County or

State may claim provision for its support from the parent's estate.

It will be noted that the proposed legislation also omits the provision
of present Probate Code Section 573 with respect to survival of actions
by the State or its subdivisions "founded upon any statutory liability
of any person for support, maintenance, aid, care of necessaries fur-
nished to him or to his spouse, relatives or kindred." This is because
(1) such actions would be included within the broad language of the
new statute insofar as the liability is incurred prior to death and
{2) the language has not apparently beer construed as imposing
liability for support after death.
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3. The report of the Commission's research consultant points out
that the technicel argument has been successfully made in at least one
Jurisdiction that in cases where the victim's injury cceurs elther after
or simultaneously with the wrongdoer's death no cause of action comes
into existence upon which a survival statute can operate because a cause
of action for personal injury cannot arise against a person who is dead
and thus nonexistent. A simultaneous death provision has therefore
been incorporeted in the legislation recommended by the Commission to
preclude the possibility of such a construction of the proposed new
survival statute.

4, The proposed legislation includes amendments to Code of Civil
Procedure Sections 376 and 377 and Probate Code Section TO7 necessary
to conform them to the proposed pew survival statute. Thus, cross
references to Civil Code Section 956 [and~-Prebate-Cede-ESeetion-SF4] are
eliminated and replaced by references to the new statute and cross

references to Probate Code Section 574 are eliminated and replaced by

language describing the claims now covered hy Probate Code Section 574

In addition, the specific survival provisions contained in Code of Civil

Procedure Sections 376 and 377 are eliminated and Vehicle Code Section

17157, & specific survival provision, is repealed. [Buer} These specific

survival provisions are rendered umnecessary by the all-~inclusive
language of the new survival statute. Moreover, the presence of such
specific provisions for survival in these statutes might conceivably lead
a court to hold that some other existing or future stetutory cause of
action does not survive becsuse the Legislature has failed to include

such specific provisions therein.



2. A nrovision is included in the proposed legislation to provide

that & cause or right of action survives where the cause or right of

action arises before, but the death ocecurs after, the effective date of

the proposed legislation.
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(33) 8/11/60

The Commission's recommendation would be effectuated by enactment of

the following measure:

An act to repeal Section 956 of the Civil Code, and to repeal Section 5Th

and to amend Sections 573 and 707 of the Probate Code, and to amend

Sections 376 and 377 of the Code of Civil Procedure, and to repeal

Section 17157 of the Vehicle Codegrelating to the survival of causes

of action after death.

The pecple of the State of California do enact as follows:

SECTION 1. Section 956 of the Civil Code is repealed.

(956w~ -A-thing-in-netion-arssing-ous-of -a-wrepg-vwhich-resulbs-in-physieat
éH&ayy-te—the—peysen-ey—eut-aﬁ—a-statu%e—émpesing-li&bi&ity-fer-sueh«inaury

hzll-neb-abate-by-veasen-sf-the-death-ef-the-wreagdeer-c¥-any-esher-persen

m

iable-fer-damages-fer-such-+RjvrFy-RO¥-by-reascn-st-the-desth- cf -vhe-pereEen

y-t

1

inga?ea-ay—eg-any-9%her-per593-whe—ewns-aa§-sueh—%king-én-aetien=-—When-the
ﬁeyssn—entitéeé-te—Haintaia-saeh—aa~aetian-éies-be?ere~juégment;-the—éamages
zepaverabie-for-puskh-injury-skail-be-limited-to-Less-of -eaFATHER AR -CHPERBES
sustained-sr-ineurred-as-a-resuit-sf-the-injury-br-the-deceased-prior-ts-his
desbh;-ond-phelli-pot-inelude-damages-for-patny -ouffering-o¥-d1afigurerenty
ner-punitive-ep-exepplary-danagesy -her ~-preppeetive-profits-er-earnings-after
Ltie-date~of-deathy--The-damages-reeevered-shall-fors-part-of-the-astate-6f
tue-desesgedr--Nothing-in-this-artiele-shali-be-espstrued-aa-gaking-auek-a
Shing-in-setion-assigrabiex |
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SEC., 2. Section 573 of the FProbate Code is amended to read:

573. [Aebiens-Ffewr-the-repevery-af-any-prepertyy-Feal-or-persenaty-a¥r-for-the
pessessisn-bhereef;-cr~he-quini-hitla-theretay-c¥-ba-enfaree-n-ticn-thereany -6¥-53
getermine-any-adverde-elasm-tharesny-and-atl-aebions-Ffornded-upen-peRtractsy -oF
HESR-aRy-~riability-fer-phyeisal-injuryr;-death-ar - ik iuFyF-te-propertyy-pay-be
raintained-by-and-againsb-exeeutcrs-ani-adninishratorp~in-all-eases-in-whieh
tkhe-egaupe-ef-pebion-whether-arising-hefare-ar-afier~deatk-is-one-vhieh-woukd
nek-abate-upen-the-death-of-thaiv-regpeebive-tesbators-sp-inbestatesr-ard
All-aebiens-by-bhe-Stabe-ef-Caiiferpia-or-aRy-petitient~-sukdivision-theress
Saunded-upeRn-any-sbatubery-1iakility-af-rAy-perecE-£RFr-8upESFhy ~Raintenanaey
2:d,-2AFe-0¥ -ReceREarias-Furniched-bo-hin-e¥-te-his-5peusey-redatives-o¥
kipdredy-Hay-be-maintained-against-exeedters-ard-adninistrabera-in-atl-aases
in-which-the-geRe-~Right-have-been-mairtained-ngatnst-thetr-regpestive
tegbebops-oF-tnbestatedry ]

Except as provided in thnis section no cause or right of action shall

be lost by reason of the death of any person. An zsction may be meintained

bty or against an executor or administrator in any case in vhich the same

might have been maintained by or against his decedent; provided, that this

section does not apply to any cause or right of zction to the extent thet

the purpose thereof is defeated or rendered useless by the death of any

person, nor does this section create any right or cause of action, not

otherwise existing, against an executor or administrator for the support,

maintenance, education, aid or care of any perscn furnished or to be

furnished after the decedent‘fs death.

In an action brought under this section against an executor or

administrator all demages may be awarded which might have been recovered
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against the decedent had he lived except damsges awardable under Section

309k of the Civil Code or other damages imposed primarily for the sake of

example and by way of punlshing the defendant.

When o person having a cause or right of action dies before judgment,

the damages recoverable by his executor or administrator are limited to

such loss or damsge as the decedent sustained or incurred prior to his

death, including apy penalties or punitive or exemplary damages that the

decedent would have been entitled to recover had he lived.

This section is applicable where a loss or damage OCCUrs simultaneously

with or after the death of & person who would have been liabie therefor if

his death had not preceded or cccurred simultanecusly with the loss or damage.

SEC. 3. Section 574 of the Prcbate Code is repealed.

[E?M'—-Eﬁeeutere—ané-aéainist;aters-say-E&iﬂ%ain—an-aetieﬁ-ag&ins%-any
gerssn—whs-has—wasteé;-éestyeyed;-t&keny-s;—eas?ied—away,-er~esnverteé-te
his-evn—ase;-the*Eregerty-e?—theifnéestate?-ef—in%estate;-ia-his-légetime;
ey-eemmittea—any-trespass—en-the—rea&—psepey%y-s£-the-deeeéent—in-his—li?e-
témej-and—any-pe?ssn;~a?-%he—persenal—yepresenﬁaté?e-e?—aay-gersen;-may
&aén%aéa-&a-aetiem-against-the-exeeu$e§-ef-aéainésér&%er-ef—any-teatates-er
inteatate-whe-inwhis-li?etime«has-wasteé;-éestfeyeéy-taken;-er—eayrieé-awayy
ap-eanv9¥teé—te-hés-ewn-u59;-%he-gyepef%y-ef—aay—sueh—pefsen-es—eammitted—aay
t-esgass-ea—%he-yeai-freﬁe?%yneﬁ—sueh—§ersenf--@his-seetéen-sha}&-net-ayyly
ta-an-aetien-£eaaéeé-u§en-&—wyeag-yesultiag-in-ghyaéea&-inaufy-er—éeaxh-eﬂ

ANy -PEFESRY |
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SEC, 4. Section 376 of the Code of Civil Procedure is amended to read:

376, The parents of & legitimate ummarried minor child, acting jointly,
nway maintain an action for injury to such child caused by the wrongful act
or neglect of anotier. If either parent shall fail on demand to join as
plaintiff in such action or is dead or cannot be found, then the other
parent may maintain such action and the parent, if living, who does not
join as plaintiff must be joined as a defendant and, before trial or
hearing of any gquestion of fact, must te served with summons either
personally or by sending a copy of the summons and compleint by registered
mail with proper postage prepaid addressed to such parent's last known
zddress with reguest for a return receipt. If service is made by registered
mail the production of a return receipt purporting to be signed by the
addressee shall create a disputable presuwmption thet such summons and
complaint have been duly served. In the absence ol perscnal service or
service by registered mail, as zbove provided, service may be made as
provided in Sections 412 and 413 of this code. The respective rights of
the parents to any award shall be determined by the court.

A mother may wmeintain an action for such an injury to her illegitimate
wnmarried minor child, A guardian may maintain an action for such an
injury to his ward.

Any such sction may be maintained against the person causing the
injury[rer-ig-saeh-gersen-ée—éeaé,-then-against*his-peyseaal»repreaen%atives].
If any other person is responsible for any such wroagful act or neglect the
action may alsc be meintained against such other person [y-ex-his-persenal

Eegyesenta%ives—in-ease—ef-hés-éeath}. The death of the child or ward
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shall not abate the parents' or guardian's cause of action for his injury
as to damages accrulng before his death.

In every action under this section, such damages may be given as under
all of the circumstances of the case may be just [:s-previdedy-that-in-any
achion-maintained-afier-the-death-of-the-enild-er-ward;-daneges-reesverakble
hereunder-shall-Reb-inetdde-damages-for-painy-suffering-or-diofigurenent ~-ReF
punitige-e?-exemﬁlapy-éamages-nef~eempeasa%ien-feE~;ess-a?-pyespeetive
srefibs-or-earnings-after-the-date-ef-deatl)

If an action arising out of the same wrengful act or neglect may be
maintained pursuant to Section 377 of this ccde for wrongful death of any
such child, the action suthorized by this section shail be consolidated

therewith for trial on motion of any interested party.

SEC. 5. Sectlon 377 of the Ccde of Civil Frocedure is amended 1o read!

377. When the death of & perscnm not being a minor, or when the death
of a minor person who leaves surviving him either a husband or wife or
child or children or father or mother, is caused by the wrongful act or
neglect of another, his heirs or perscnal reprssentetives may maintain an
action for damages against the person causing the death [y-e¥-in-ease-sf
Lthe-desbh-of-sHek-wrongdesry-againob-the-perpsnal -vepresenbative-of-suekh
wrergdsery-whebher-the-wrongdeer-dies-befere-ev-afser-the-deabh-or-the
sersen~iniuredl If any other person is responsible for any guch wrongful
act or neglect, the action may also be maintained against such cother person
fy-a?-ia-ease—e§-his—éeath;-sis-feyseﬁa}-¥9§3859E%até¥es]. In every action
under this section, such demages may be given as under all the circumstances

of the case, may be Just, but shall nct include damapes recoverable under
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Section 573 of thne Probate [056-ef-she-Giwit] Code. The respective rights

of the heirs in any award shaell be determined by the court. Any action
trought by the personal representatives of the decedent pursuant to the

provisions of Section [956-sf-the-Giwii] 573 of the Probate Code may be

joined with an action arising out of the same wronzful act or neglect
brought pursuvant to the provisions of this section. If an action be
brought pursuant to the provisions of this section and a separate action
arising cut of the same wrongful act or neglect be brought pursvant to the

provisions of Section [056-e2-tke-Q2vid] 573 of the Frobate Code, such

actions shall be consclidated for trial on the motion of any interested

party.

SEC. 6. Section 707 of the Probate Code iz amended to read:

707. All claims arising upon contract, whetler they are due, not due,
or contingent, and all claims for funeral expenses and all claims for
damages for [physieat] injuries to or death of a person or injury to
property [s¥-sebicns-provided-fovr-in-Seebicn-57k-sF-shis-eede] and all

claims ageinst the executor or administrator of any testator or intesgtate

who in his lifetime has wasted, destroyed, taken or carried away OY COn-

verted to his own use, the property of ancther person or committed any

trespass on the real property of ancther person, must be filed or presented

within the time limited in the notice or as extended by the provisions of
Section 702 of this code; and any claim not sc filed or presented is barred
forever, unless it is made to appear by the affidavit of the claimant to
the satisfaction of the court or a judge thereof that the claimant had nct

received notice, by reascn of bveing out of the State, in which event 1t
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may be filed or presented at any time before a decree of dlstribution is
rendered. The clerk must enter in the register every claim filed, giving
the name of the claimant, the amount and character of the claim, the rete

of interest, if any, and the date of filing.

SEC. 7. ©Section 17157 of the Vehicle Code is repealed.

[;;;;?,__Ha-ae%iea-baeed-ea-isguteé-aegiégenee-aﬁéer-%his-ehay%ef
shaii-aba%e-by-feasen-eg-%he-éea%h—eg-aﬂy-éﬂéurea—gerseﬂ—er- EepBEy¥-Se¥EER
ii&ble—er-yesﬁensibie-uﬂaey-%he-yyeviséeﬂﬁ-e€-thés—ehay%ere-—la-aﬁy-aetiea
£er-phgsiea&-iaéuy'—éaseé-ea-éa;u%eé-aeg&ég@aee—aadea-%hés-ehag%ef-by-%he
exeeatEEg-adm&aés%;a%er;-ef-ﬁeyaaﬁaé-regresen@aﬁéve-ei—aﬁy-éeeeased-§easeﬁ;
%he-éamages—reae#erah&e-shai&—he-the-saﬁe-as—these-aeesverable-aaéef

Sectian-556-af-she-Cavil-Codery ]

SEC. 8. This act applies to all causes or righis of action heretofore
or hereafter arising but nothing in this act shall be deemed to revive any
cause or right of actiorn that has been lost by reason of the death of any

person prior to the effective date of this act.
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1505.5 (Dentistr
a3t (Medicine

4381

TOT1.5

7398

T5L7

8693

8968

95k7.1

9702.2 - .3

8/8/60
EXHIEIT IT
BUSINESS AND PROFESSIONS CODE
y Ten or more license holders can apply for injunctive
X relief for offenses against the chapter.

(Pharmacy) Gives Board right to civil action to recover
penalties prescribed by the chapter. Can also proceed by
eriminal complaint. District Attorney 40 conduct all
sctions and prosecutions upon request of Board. (Penalties
consist of (1) fines in connection with misdemeanor viola-
£ions and (2) 409% - penalty of $5 for failure to notify
Board of change of name and address and similar infractions)

(Contractors) Gives right of action to persons injured.
Action is on bond (running to state) or cash deposit.

(Schools of Cosmetology and Electrology) Gives right of
action on bond against school and surety to any person
injured or damaged by any act of the school; includes
costs, and reasonable attorney fee,

(Private Detectives) Gives right of action on bond or
cash deposit (T548) to every person injured by wilful,
melicious or wrongful act.

(Structural Pest Control Operators) Must cerry liabllity
insurance {8692) or in lieu thereof file a bond or cash
deposit.

(Yacht & Ship Brokers) License fee paid in advance to be
returned if fails to pass examination.

(Cleaners, Dyers & Pressers) Bond; gives action in court
upon: bond to recover dsmages not in excess of $100 (9547.4 -
bearer bonds or cash in lieu of surety bond ).

{Cemetery Brokers) Requires filing of bond running to state
conditioned upon payment of all damages suffered by person
damaged or defrauded and gives right of action against
broker to any person who is injured by failure to perform
duties or comply with certain statutory provisions.
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10297.8

10305

10540

11542

11701

12808

14301

1hh38

1ol

16221

16750

16754

(Real Estate) Commissioner may require restricted licensee
to file bond to protect persons or classes of persons with
whom he deals.

(Real Estate) Gives action to "principal” where "advertis-
ing agent" has misapplied an advance fee in vioclation of
trust a/c provisions and Commissioner's regulatlions per-
taining thereto - treble damages and reasonable attorney
fee.

(Mineral, 0il & Gas Brokerage} Surety bond requirement -
injured party can sue surety for damages.

(Subdivision maps) Gives any person, etc., right to file
en action to enjoin a proposed subdivisicn or sale in
violation of chapter.

(Subdivision land exclusion law) Court, upon application,
can cause land to be excluded from a subdivision or tract.

(Terminal Weighing) (ives action on bond to person
aggrieved.

(Trade Marks) President of Trade Union may prosecute, in
his own name, any action or proceeding he deems necessary
to protect trade mark or rights or power accruing from
use thereof {14300 gives injunctive relief).

{Trade nsmes - Container brands) Gives any registrant
treble replacement cost of new containers, equipment or
supplies and costs, including reasonable attorneys fees
(when containers, etec., are used in viclation of the
article).

(Trade names) Provides for recovery of actual dameges
for unauthorized use of trade name in certain situstions
{ 14493 gives injunctive relief).

(State licensing) Gives every officer by or for whom any
fee, tax or charge imposed by statute 1s collected suthority
to bring suit in name of gtate against any texpayer falling
to pay any sum due upon the fee, tax or charge {other than
on a judgment for tax on realty).

(Restraint of Trade) Gives a right of acticn to double
damages and costs of suit to anyone injured in business or
property by anything declared unlawful or forbidden by the
chapter. :

(Restraint of Trade) Violators of chapter, after notice
from sttorney general, must forfelt $50 per day which msy
be recovered in the name of the gtate. Attorney general or
distriet sttorney prosecutes for recovery of forfeit.
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1680k

1690k

17070

17765

17778

18413

18451

2752

25372

NOIE:

(Combinations to obstruct sale of livestock) Viclator of
chapter liable to any person aggrieved to full amount of
damages .

(Fair trade act) Selling, etc., below contract price is
actionable at the suii of any person damaged thereby.

(Unfair trade practices} Gives any person or trade assocla-
tion right to enjoin any viclation of chapter and in
addition, recovery of damages (actual damages - 17082).

(Trading Stamp Companies) Requires filing of bond with

Commissioner of Corp. and (17766) gives right to holder

of unredeemed stemps to file complaint with Commi ssioner
who then can file suit in court for amount of unredeemed
gtamps 1f compeny doesn't redeem.

(Treding stawp companies) Gives superior court power to
enjoin any violation of chapter upon complaint of any
interested perscn.

(Special business regulations - auto) Gives person
injured by violator of chapter double damages.

(Specisl business regulations - auto dealers) Gives
purchaser of auto treble damsges from seller who accepta
agsignment of insurance policy and doesn't credit rights
%o buyer.

{Aleoholic Beverages - Fair trade contracts) GCives right
of action to person damaged by unfalr competition {defined).

{Alccholic Beverages - Seigures) Any officer, employee or
agent of the Department of Alccholic Beverage Control who
disposes of seized alcoholic beverages or other property
other than as directed by court order or under provisions
of this division is lisble to state in a civil acticno.

The following types of provisions have not been listed herein:

L.

Criminal provisions (i.e., those making violation of section,
chepter, etc., a crime and providing for fines and Jall
sentences for violation thereof).

5, DPenslties for failure to pay license fees etc., {e.g., 3152 -

Optometry) unless an acticn is given for recovery thereof
(i.e., see under 4381 above).
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LABOR CODE

Sect.

96-104 Provide for assignment to the Labor Cormissioner of

(incl.) specified claims and liens of employees for prosecution
of actions.

203 Gives action for willful failure of employer to paey
discharged or quitting employee.

210 Provides peralty to be recovered by Division of Labor
Law Enforcement in civil action for fallure to pay
wages as required by sects. 204 & 205,

218 Provides that nothing in article limits the right of
any wage claimant to sue directly or through an assignee
for any wages or penalty due him under article (sects.
200-229}.

229 Provides that actions under article may be maintained
without rescrt to arbitration.

256 Gives Labor Commissiomer right to impose civil penalty
under terms of sect. 203 in the case of seasonal labor.

972 Gives C/A for double damages to any person aggrieved by
violation of sect. 970, prohibiting influencing or
persuading a person to change locality for work through
knowingly false representations.

1054 Mskes former employer who by misrepresentation prevents
employee from obtaining subseguent employment lisble
to employee for treble damages.

1105 Provides that nothing in chapter shall prevent employee
coerced in regard to political activity from recovering
dameges from employer.

1116 Any person injured by jurisdicticnal strike may obtaln
injunction "in a proper case” and recover damages.

lizz Orgenizer of employer-dominated group is liable for
damages to any person injured thereby.

1133 Any person injured or threatened with injury by "hot cargo"

or secondary boycott may obtain injunction "in a proper
case" and recover dameges.
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116k

1195

1197.5

1693

1700.40

1700.41

1725

L7715

2802

2803

2865

2923

2926,
2927

Women or minor receiving less than the minimum wage may
recover unpaid balaence and costs.

Authorizes Division of Industrisl Welfare, following
camplaint, to "take all proceedings necessary" to
enforce the payment of a wage not less than the minimum
wege.

Makes employer who peys females less than males for the
same work liable to employees for difference.

Authorizes Labor Commissioner to take assignment of
and prosecute actions against farm labor contractors
for persons financially unable to employ counsel.

Requires artists' manager to repay fee to artist who
fails to obtain the employment for vhich the fee was
paid; requires double payment if repayment not made
within 48 hours after demand.

Requires reimbursement by artists’ menager where artist
sent beyond city limits in unsuccessful effort to obtain

employment .

Gives conbractor the right to recover from a subcontracior
penslties paid by the contractor on account of subcontrac-
tor's fallure to comply with chapter (re public works
projects).

Permits awarding body oxr Division of Labor Law Enforcement,
in public works contracts where not enough is due
contractor to cover the amount of penalties forfeited

by him, to bring an action to recover the penalties.

Indemnification of employee by employer for losses or
expenses due tc employer's lack of ordinary care or
obedience to employer's directlons.

Action by personal representative for wrongful death of
employee.

Employee liable for culpeble degree of negligence;
employer liable for only services properly rendersed.

Continuence of service aefter employer's death or
incapacity ~- successor to compensate,

Diemissed or guitting employee entitled to compensation
up to time of termination.

II-5




3084

3201-6140
3601

3850-385%
6115

Th03

T40L-05

Th59

Party to apprenticeship agreement aggrieved by order
of Apprenticeship Council mey bring proceeding in court
on questions of lav.

Workmen's Compensatlon.
Exclusive remedy.
Gives employer right of subrogation sgainst third parties.

Gives State Fund right of subrogation for payments to
stete smployees.

Hote: A section-by-section check of rights under
Workmen's Compensation was not wade. Scme rights
survive at present; e.g. lump sum awards vest when award
made, and may be recovered by heirs; payments which have
accrued msy be recovered. If proposed statute covers
Workmen's Compensation there are problem areas; €.g.
future peyments which at present mey not be recovered by
heirs; widow's death benefit in event of widow's death
before award.

Employee laid off or discharged for refusing to do work
which involves vicolation of code safety provisions or
safety order of Division of Industrial Safety has a right
of action for his wages while laid off or without work.

Person injured because quartz mine does not have proper
egress has action against mine owner.

Owners of quartz mine jointly and severally lieble;
action survives in "heirs or relatives." (re TLO3).

Person injured by noncompliance with {safety} requirements
of ccde re coasl mines has right of action.
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L1

42

43

49

51-52

139

140

205

956
1033

1161(a)}

CIVIL CODE

Minors and persons of unsound mind civilly liable but
not in exemplary damages unless capable of knowing wrongful.

Minors must enforce rights by civil acticn or proceeding
by guardian,

Besides personal rights recognized in Govermment Code
every person has right of protection from bodily restraint
or harm, from personal insult, from defamation, and from
injury to his personal relations.

(Libel) Exemplary damsges if malice and no retraction.

Rights of personal relations forbid:

a. Abduction or enticement of child from parent or
guardian.,

b. Seduction of person under age of consent.

c. Injury to servant affecting ability to serve master,
other then seduction, abduction or criminal
conversation.

(Unruh Civil Rights Act) Gives right of action for actual
damages plus $250 for discrimination in denial of
accommodations.

(Alimony etec.} "...Except as otherwise agreed by the

parties in writing, the cbligation of any party in any
decree...shall terminate upon the death of the obligor
or upon the remarriage of the other party.”

Court may require reasonable security for peyments
inecluding the appointment of a receilver.

If parent dies leaving child chargeable to county cor
State for support, the board of supervisors or director
of the State Department may claim provision for its
support from parent's estate by civil action, and for
this purpose may have same remwedies as any creditor
against estate, and heirs, devisees, and next of kin.

Survival of personal injury action.

One wrongfully employing materials of another is liable
in damages (personal property).

(Calif. Unif. Gifts to Minors Act) If custodian dies
bvefore minor reaches 21, the minor's guardian becomes
successor custodian. If no guardian, a donor, his legal
representative, custodian's legal repregentative, adult
member of minor's femily, or the minor, if 1k, may petition
the court for designation of a successor custodian.
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1676

OBLIGATIONS IMPOSED

Parties to a contract mey agree upon an amount which shall
be presumed to be the amount of damage sustained from the
breach thereof, when, from the nature of the case, it would
be impracticable or extremely difficult to fix the actual
damage.

BY 1AW

1708

1709
1713
171k
171k.2

171h.5

1715

Abstinence from injury to person or property of anothker,
or infringing upon his rightse.

Deceit - damages.

Restoration of thing wrongfully acquired.
Responsibility for willful acts and negligence.
Liab. up to $300 for willful misconduct of child.

(Defense chelters and disaster service workers) - not
lisble for damages unless willful.

Other obligations are prescribed by Divisions First
(Personal rights) and Second (Property rights).

UNIFORM SALES ACT (1721 - 1800

Gives various rights and remedies in relation to contracts
for sale of goods (e.g. damages, stoppage of goods in
transit, action on warranty, specific performance,
recission)

DEPOSIT (1813 et seg)

1814
1845
1846

Involuntary deposit by accident or emergency.
Involuntary deposit - depositary gets no reward.
Involuntary depositary must use, at least, slight care.

Contains many cther provisions re rights and obligations
(1iabilities} re deposits for hire and voluntary deposits.

1858 - 1858f right of civil action to any person
aggrieved by viclation by warehousemen, etc,, of certain
penal provisions (e.g. issuance of warehouse receipt
without receipt of goods).

1859 - imnkeepers lisbility as depositary for hire; iimit
of liability.
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LOAN FCR USE (1884-1896)

1889
1893

1894-1806

Borrower must repair damages to thing lent.

Lender liable for damage caused by concealed defects
in thing lent.

Frovide for return of thing on demand or when time of
lean is up. Lender liable.

LOAN FOR MONEY {Usury Law; 1912-1915)

1916-3

2127o

2128g

TRUSTS (2215-2289)

2287-2289

Any person paying over usury limit may, either in person
or by personal representative, recover in an action at
law against the person receiving the same, or his perscnal
representative, treble the amount of the money paid,

Carrier's liability for misdelivery of goods.

Liability of carrier for non-receipt or misdescription
of goods on bill of lading.

Powers and duties to trustees, including involuntary
trustees defined.

(Succession or appointment of new trustees) Method of
appointment by superior court. Survivorship among
co-trustees.

NOTE: RIGHTS AND OBLIGATTONS ARISING IN THE FOLLOWING CATEGORIES HAVE NOT

BEEN LISTED:

1. Agency (2295 et seq)
2, Indemnity (2772 et seq)
3. Suretyship (2787 et seq)
k, Liens {2872 et seq) .
Exception - 3081.9 - If charges on real estate loans are 1in excess

of the maximum provided by statubte, borrower can recover
in civil action 3 times the amount of any portion of the
entire charge which has been paid plus reasonable
attorneys fee (2 year Statute of limitations).

5. Negotiable Instruments (3082 et seq)

PART I OF DIVISION FOURTH (327L et seq) DEFINES THE TYPES OF RELIEF AVAILABLE

WHICH ARL:

1. Compensatory relief (3281)

2. Specific and Preventative Relief (3366)
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EXHIBIT IIL

State of California

OFFICE OF LEGISLATIVE COUNSEL
3021 State Capitol, Sacramento 1lh

July 20, 1960

Mr. John H. DeMoully

Executive Secretary

talifornie Law Revision Commission
School of Law

Stanford, Califormia

Survival of Ceauses of Action - Notice
of Alibi Defense - #4208

Dear Mr. DeMoully:

We have & few comments on the form of the tentative drafis of the
bills onh the above two sections.

A, Notice of Alibli Defense

(1) Section 1028.8 provides that "Nothing in this chapter prevents
the defendant from testifying as to an alibi or as to any other matter.” We
suggest the possibility of tacking on this language at the end of Section
1028.1, with the aim of reducing the number of sections in the new chapter
to be added by the bill., It may at some future date become necessary to add
more sections to the chapter, and it would be desirable to avoid having to
use section mumbers carried out to the second decimel point.

B. Survival of Causes of Action After Death

(1) The title is legally adequate but its conventional form
would be:

"An act to repeal Section 956 of the Civil Code, and to repeal
Section 574 and to amend Sections 573 and 707 of the Probate Code,
and to emend Sections 376 and 377 of the Code of Cilvil Procedure,
relating to the survival of causes of action after death."

(2) To meet the reguirements of Joint Rule 10, the text of
Section 956 of the Civil Code, all in strike-out, should be set forth
immediately below the present text of Secticn 1 in the draft. The same form
should be followed in Section 3 of the bill.

{(3) A word seems toc be missing in the last paragraph of amended
Seetion 573. It presumably should read: "as if his death had not preceded.”

Very truly yours,
RALPH N. KLEPS
lLegislative Counsel
By S/ Terry L. Baum
Terry L. Baum
TiB:1lz Deputy Legislative Counsel




